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 1.  TIME:  8:30   CASE#: MSF20-00284 
CASE NAME: CO CO CO VS J. WALTON 
F/L SPECIAL SET HEARING ON: SEE ALSO D20-01864 
* TENTATIVE RULING: * 
 
Incorrectly set for Dept. 21. Matter is to be heard in Dept. 29. 
 

  

 2.  TIME:  9:00   CASE#: MSC10-01751 
CASE NAME: CITIBANK VS EGHTESADI 
HEARING ON MOTION TO/FOR SET ASIDE VOID DEFAULT JUDGMENT FILED 
BY NAZI EGHTESADI 
* TENTATIVE RULING: * 
 
            Defendant Nazi Eghtesadi’s Motion to Set Aside Void Default Judgment is denied.   
 
Background  
 
 Plaintiff Citibank (South Dakota), N.A. brought this action for common counts against 
Defendant Nazi Eghtesadi on June 11, 2010.  The amount of damages was $32,069.92.  The 
Proof of Service of Summons was filed on June 21, 2010.  Default judgment was entered on 
September 2, 2020.   
 
 On June 19, 2020, Plaintiff filed a Notice of Renewal of Judgment.  The total renewed 
judgment amount is $45,575.98.  
 
 Defendant filed this motion to set aside the void judgment on August 27, 2020. 
  
Motion 
 
 Pursuant to CCP §§ 473 and 473.5(a), Defendant Eghtesadi brings this motion to set 
aside the default judgment. Defendant claims that service of summons in this case did not result 
in actual notice in time to defend against the action.  Defendant argues the default judgment 
was the result of fraud and/or mistake.  Defendant maintains she was not served with any 
summons and complaint or with any written notice of the entry of a default judgment against her.  
Defendant claims it is impossible that the proof of service was personally served on her at an 
address where she had never lived and where nobody has lived since October 2009.   
 
Analysis 
 
 The Proof of Service of Summons was filed on June 21, 2010.  It indicates that Nazi 
Eghtesadi was personally served at 2111 Creekview Place in Danville.  The processer server 
indicates that the documents were personally delivered on June 20, 2010 at 9:25 p.m.  The 
person serving the documents was a registered California process server. 
 
 Defendant filed this motion to set aside the void judgment on August 27, 2020.  
Defendants brings this motion pursuant to CCP §§ 473 and § 473.5.  The judgment was entered 
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nearly ten years prior to this motion.  CCP § 473(d) provides in pertinent part: “The court may… 
on motion of either party after notice to the other party, set aside any void judgment or order.” “If 
service of summons was not made or was improper, and actual notice was not received, the 
default judgment is void for lack of personal jurisdiction.” (Yeung v. Soos (2004) 119 Cal.App.4th 
576, 582-583.)   “The inclusion of the word ‘may’ in the language of section 473, subdivision (d) 
makes it clear that a trial court retains discretion to grant or deny a motion to set aside a void 
judgment.”  (Cruz v. Fagor America, Inc. (2007) 146 Cal.App.4th 488, 495.)    
 
  “Once six months have elapsed since the entry of a judgment, a trial court may grant a 
motion to set aside that judgment as void only if the judgment is void on its face. [Citation.].”  
(Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1441.)  A judgment is void on its 
face if the court lacked personal or subject matter jurisdiction.  Such judgment is subject to 
collateral attack at any time.  (Rochin v. Pat Johnson Manufacturing Co. (1998) 67 Cal.App.4th 
1228, 1239.)   
 
  “‘A judgment or order is said to be void on its face when the invalidity is apparent upon 
an inspection of the judgment-roll.’ [Citation.]” (Cruz v. Fagor America, Inc. (2007) 146 
Cal.App.4th 488, 496.)  “When a judgment by default has been entered, the judgment roll is 
limited to the summons, proof of service of the summons, complaint, request for entry of default, 
copy of the judgment, notice of any ruling overruling a demurrer interposed by the defendant 
and proof of service thereof, and, if service was by publication, affidavit for publication and order 
directing it.” (Ramos v. Homeward Residential, Inc. (2014) 223 Cal.App.4th 1434, 1440.) 
 
     “The filing of a proof of service creates a rebuttable presumption that the service was 
proper. However, the presumption arises only if the proof of service complies with the applicable 
statutory requirements.”  (Floveyor Internat., Ltd. v. Superior Court (1997) 59 Cal.App.4th 789, 
795.)     
 Here, there is nothing on the face of the proof of service of summons complaint that 
indicates it is improper.  Ms. Eghtesadi only has her declaration that she has never lived at the 
Creekview Drive address and that she had no possible reason that she would have been at the 
house in Danville in 2010. The evidence is not sufficient to overcome the presumption that the 
proof of service is true and that Defendant was properly served. 
 
  Ms. Eghtesadi admits in her declaration that she purchased the house a 2111 
Creekview Drive as an investment property in 2004.  From 2004 to 2009 her mother lived on the 
property.  Ms. Eghtesadi used the address as mailing address for the Citibank Credit Card and 
from time to time she frequently spent time there until 2009.   
 
 Ms. Eghtesadi declares that she has lived at 1785 Habitat Way in Concord since 2001.  
Her home was built by Habitat for Humanity, so the County and the Habitat for Humanity 
organization have continually checked and confirmed that she lived as this address. Defendant 
claims there was no possible reason she would have been at the house. 
 
 Defendant’s declaration states that her mother left the country in October 2009, leaving 
the house vacant.  However, there is no evidence that Defendant did not have access to house 
in 2010. Also, Defendant states the Creekview house was eventually repossessed, but does not 
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state when. She still could have had access to house at the time of service as it was her 
property; it is plausible that she could have been at the property at the time of service. 
 
 Here, there’s only Defendant’s statement that the proof of service is false and must have 
been fraudulently completed. The evidence is insufficient to rebut the presumption that service 
of process was proper. Defendant has not submitted evidence establishing the judgement is 
void on its face. The Court, in its discretion, denies the motion to set aside the default judgment. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00601 
CASE NAME: CHRISTINE DEAN VS. FRIENDS OF 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEYS' FEES FILED BY 
FRIENDS OF PINE MEADOW, JULIAN FRAZIER, MARK THOMSON, JULIAN 
* TENTATIVE RULING: * 
 
Continued to 04/14/21 per fax request from defense counsel. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01521 
CASE NAME: MCGUINESS VS. CHEVRON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CHEVRON SHIPPING 
COMPANY, LLC 
* TENTATIVE RULING: * 
 
The motion is continued by the court to November 4, 2020 at 9:00 a.m. 
 

  

5.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON VS. E2 CONSULTING 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY PAXON ENERGY AND INFRASTRUCTURE 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to November 18, 2020, at 9:00 a.m., 

in Department 21.  Plaintiff and cross-defendant Paxon Energy, and cross-defendant Nooshin 

Behroyan (collectively “plaintiff”), shall file supplemental papers on or before October 28, 2020, 

addressing the following issues.  Defendant and cross-complainant E-2 Consulting may file 

a response to the supplemental papers on or before November 4, 2020. 

 1. Appellate Decision On Point. 

 The Court requests that plaintiff cite to a published appellate decision on point, i.e., 

a decision finding no waiver in a situation where there was a delay of more than two and a half 

years in asserting the right to arbitration.  The Court, through its own research, has been unable 

to locate such a decision.  If plaintiff cannot locate such a decision, plaintiff shall identify 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/21/20 

 
 

- 4 - 

the longest period of delay that a published appellate decision has expressly found not to 

support a finding of waiver. 

 2. Unreasonable Delay. 

 Plaintiff cites the St. Agnes decision in support of its assertion that unreasonable delay 

alone is never sufficient to support a finding of waiver.  (See, St. Agnes Medical Center v. 

PacifiCare of California (2003) 31 Cal.4th 1187, 1195-96.)  The Court requests that plaintiff 

explain how this assertion can be reconciled with decisions published after St. Agnes holding 

the contrary.  (See, e.g., Spracher v. Paul M. Zagaris, Inc. (2019) 39 Cal.App.5th 1135, 1138 

[“[u]nreasonable delay in seeking arbitration may, standing alone, constitute a waiver of a right 

to arbitrate”].) 

 3. Judicial Litigation Of The Merits. 

 The Court requests that plaintiff explain why the Court’s rulings of October 24, 2018 
do not constitute judicial litigation of the merits.  In those rulings, the Court struck defendant’s 
request for punitive damages and sustained in part plaintiff’s demurrer to defendant’s First 
Amended Cross-Complaint.  Defendant was compelled to file its Second Amended Cross-
Complaint, which no longer contains a request for punitive damages.  Is it plaintiff’s position that 
the Court’s rulings would be a nullity in any arbitration, and that the parties would start from 
scratch in assessing the adequacy of the pleadings?  (See generally, Zamora v. Lehman (2010) 
186 Cal.App.4th 1, 19 [“[t]he courtroom may not be used as a convenient vestibule to the 
arbitration hall so as to allow a party to create his own unique structure combining litigation 
and arbitration”].) 

 4. Bad Faith. 

 Bad faith is a factor that the Court may consider in deciding the issue of waiver.  

(See, Adolph v. Coastal Auto Sales, Inc. (2010) 184 Cal.App.4th 1443, 1452.)  On this point, 

the Court notes that plaintiff offers no excuse for its initial decision to commence this litigation 

in Superior Court rather than in an arbitral forum, or for its decision to actively pursue this 

litigation for more than two years without invoking the subject arbitration clause.  Plaintiff tacitly 

concedes that it made a conscious tactical decision to waive arbitration for the period before it 

filed the pending motion to compel.  And plaintiff presumably did so because it believed that 

foregoing its contractual obligation to arbitrate would be in its own self-interest. 

Plaintiff asserts that the present motion to compel arbitration is not made in bad faith 

because it is motivated, not by an epiphany concerning the advantages of arbitration, but rather 

by the Covid 19 crisis.  The Court’s preliminary assessment is that plaintiff’s assertion is not 

supported by the record.  On July 10, 2020, long after the Covid 19 crisis began, plaintiff filed a 

Case Management Conference statement that made no reference to arbitration.  In this CMC 

statement, plaintiff sought a five-day jury trial to begin more than a year later, in August 2021. 

Other evidence in the record suggests that plaintiff may have had a different motive for 

bringing this motion to compel.  At the Case Management Conference on July 23, 2020, 

the Court expressed impatience at the parties’ failure to complete mediation by the mediation 
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deadline set in January 2020, and by the parties’ failure to take depositions.  The Court ordered 

the parties to complete mediation and to take depositions by November 20, 2020, the next 

CMC date. 

On August 11, 2020, plaintiff substituted in new counsel.  On October 6, 2020, 

the parties argued a discovery dispute concerning depositions before a discovery facilitator.  

Presumably, the facilitator’s recommendation will be issued promptly. 

It is difficult to avoid the impression that the pending motion to compel arbitration could 

be a play for time, i.e., an effort to give plaintiff’s new counsel a chance to ‘get up to speed’ and 

to prepare for a mediation and for depositions that are to be completed by November 20, 2020.  

Plaintiff’s new attorneys may also be apprehensive about what a discovery facilitator would 

recommend concerning depositions. 

 In any event, plaintiff is invited to provide a more persuasive explanation for its sudden 
change of heart when it comes to the advantages of arbitration so that the issue of bad faith is 
not seriously entertained. 

 

 

 6.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR PROTECTIVE ORD LMTNG NON EXPERT DEPOS 
TO 10 PERSID FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice. It must be heard by the Discovery Referee. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-02485 
CASE NAME: KARZAI VS PAUL WOODFORD SERVIC 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SAFETY NATIONAL 
CASUALTY CORPORATION 
* TENTATIVE RULING: * 
 
A new issue arose in the Opposition papers, namely, whether Civil Code section 2782 applies to 
this case and, if it does, whether the negligence of Williams Sonoma or its employees, if any, is 
active or passive.  In response to those issues, SSNC has submitted a supplemental Separate 
Statement and supporting evidence to establish that Williams Sonoma supplied the rug hangar 
which failed in this case, and thus that section 2782 (c)(1) is inapplicable.  Further, it has 
submitted legal authority that any negligence was passive only. 
 
While new evidence submitted with the reply is generally prohibited, the court has the discretion 
to consider it provided the opposing party has notice and the opportunity to respond.  (Plenger 
v. Alza Corp. (1992) 11 Cal.App.4th 349, 362, fn. 8.) 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/21/20 

 
 

- 6 - 

Accordingly the hearing in this matter is continued to December 9, 2020 at 9:00 a.m. in 
Department 21.  On or before November 11, 2020 PROS shall file and serve any supplemental 
opposition.  On or before November 30, 2020, SNCC shall file and serve any supplemental 
Reply Brief.  However, SNCC is not be permitted to file and serve any additional evidence.  
The additional briefs shall not exceed ten pages. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00027 
CASE NAME: MATAMOROS VS ARELLANO, ET AL. 
HEARING ON OSC RE: ORDER COMPELLING IMMEDIATE OBEDIENCE W/PRELIM 
INJ PLTF 
* TENTATIVE RULING: * 
 
The OSC against defendant Arellano for contempt of court is dismissed. 
 
Plaintiff contends that defendant violated the preliminary injunction by paving over portions of 
his property which are near and/or directly above the disputed underground waterline easement. 
The court’s order allowed defendant to “perform subdivision work above the water line so long 
as it does not damage, molest, move, change or disturb the water line.” Plaintiff insists the 
paving work “undoubtedly” disturbed and possibly even “molested” the underground water line. 
In support of this contention, plaintiff offers only his own, unsubstantiated opinion. He fails to 
proffer any expert opinion on the matter or to even suggest that testing has established any 
impact to the water line. 
 
Given this preliminary showing, the court declines to set the matter for formal arraignment and 
trial where plaintiff would be required to demonstrate a willful violation by proof beyond a 
reasonable doubt. The OSC is dismissed. 

  

  

 9.  TIME:  9:00   CASE#: MSC19-00297 
CASE NAME: MARTIN VS SAINI 
SPECIAL SET HEARING ON: OSC RE CONTEMPT SET BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
The OSC re contempt is denied without prejudice to plaintiffs refiling to strictly comply with 
the quasi-criminal procedures of a contempt. The court is not certain plaintiffs appreciate all 
the requirements.   
 
Contempts are quasi-criminal matters and all procedural rules must be strictly complied with. 
The contempt begins with a supporting declaration that that outlines the specifics of the 
contempt. CCP 2015.5. If plaintiff makes an adequate showing, the court signs the OSC and 
plaintiff must personally serve it on the defendant. The OSC and the declaration essentially 
become a charging document with counts that plaintiff will then prove.  Here, plaintiff did not 
personally serve the OSC and no single declaration sets out the specifics of the defendant’s 
alleged misconduct, e.g., defendant mailed/served documents on plaintiffs on xx date in 
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violation of the preliminary injunction. Once the defendant is personally served, the court holds 
an in person arraignment with a court reporter where defendant is advised of her rights and 
offered the opportunity to be referred to the public defender. After a follow-up hearing where 
counsel is accepted, the defendant enters a plea and the court sets the contempt hearing. 
 
At the in person contempt hearing where a court reporter must be present, plaintiff must prove 
the contempt by proof beyond a reasonable doubt. The charging affidavit is not introduced into 
evidence nor are any declarations previously submitted by defendant. Plaintiff must strictly 
comply with all rules of evidence to have documents admitted and all witnesses must personally 
testify. Defendant may cross-examine and call her own witnesses. Defendant cannot by 
compelled to testify.   
 
If the contempt is proven by proof beyond a reasonable doubt, the court sentences the 
defendant pursuant to CCP 1218(a). 

 

  

10.  TIME:  9:00   CASE#: MSC19-00347 
CASE NAME: RILEY VS NEMIROFSKY/EXPHAND, I 
HEARING ON MOTION TO/FOR STIPULATED JUDGMENT PURSUANT TO CCP 
664.6 FILED BY KAYLAN RILEY 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce the stipulated judgment pursuant to CCP 664.6 is granted. 
 
The parties entered into a settlement agreement on October 23, 2019. The agreement required 
defendants to pay $500,000 by June 15, 2020 and $2 million by August 15, 2020 “with interest 
accruing at 10% per annum on all unpaid sums (the “Settlement Amount”).” (¶2). The 
agreement gave defendants different options to avoid interest and reduce principal by paying 
early. For example, it provided that the “Settlement Amount will be reduced to $2 million with no 
accrued interest” if paid between April15 and June 15, 2020. (¶3). 
 
Defendants concede judgment should be entered because they failed to make the second 
settlement payment on August 15, 2020 but dispute the amount of interest owed. Plaintiff 
contends interest accrued on the full amount of “unpaid sums” from the date the agreement 
was signed on October 23, 2019 while defendants maintain they only owe interest on the 
missed $2 million installment from its due date.  
 
The settlement agreement is not a model of clarity. On balance, the court agrees with plaintiff’s 
interpretation that interest began to accrue on the $2.5 million from date the agreement was 
signed. The agreement specifically defines “Settlement Amount” to include the “unpaid sums” of 
$2.5 million plus interest. The interest could be avoided by timely payment of the two 
installments or by paying the principal early as specified in paragraph 3. When defendants 
missed the second payment, they became liable for interest that had accrued from the date of 
the agreement. 
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Accordingly, interest of $33,387.67 accrued until defendants made the $500,000 payment on 
June 22, 2020, and has continued to accrue at the rate of $547.95/day since then. Judgement 
shall include the interest plus the principal amount of $2 million. Plaintiff is also entitled to 
reasonable attorney fees and costs incurred in enforcing the agreement. Plaintiff shall submit a 
judgment to the court consistent with this order. 

 

  

11.  TIME:  9:00   CASE#: MSC19-00697 
CASE NAME: BRADFORD VS MEDIANEWS GROUP, I 
HEARING ON MOTION TO/FOR AMEND THE COMPLAINT FILED BY WALTER 
BRADFORD 
* TENTATIVE RULING: * 
 
             Plaintiff Walter Bradford’s Motion for Leave to Amend the Complaint is granted. 

 The amended complaint shall be filed and served on or before October 31, 2020. 

Background 

 Plaintiff Walter Bradford brings this action for defamation.  On October 23, 2018, 

Defendants Jeff Anderson and Jeff Anderson & Associates PA published an attorney advertising 

brochure under the logo titled, “Clergy Sexual Abuse in the Archdiocese of San Francisco, 

Diocese of Oakland, and Diocese of San Jose.”  Plaintiff’s picture is mistakenly included as the 

picture of “Fr. Edward F. Beutner.”  Plaintiff Walter Bradford has never been a Catholic priest. 

Plaintiff’s picture as Father Beutner appeared on the board at Defendants’ news conference and 

on the front page of the East Bay Times.   

Motion  

 Pursuant to CCP §§ 472 and 473, Plaintiff brings this motion for leave to amend to add 

punitive damages to the claims against Anderson Defendants.  During discovery, Plaintiff 

uncovered evidence that indicates Defendants’ actions in preparing the brochure were reckless 

and done with conscious disregard for the truth and the damage done to Plaintiff’s reputation. 

Analysis 

  Motions for leave to amend the pleadings are directed to the sound discretion of the 

court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 

as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)  At any time before 

or after commencement of trial, the court may allow an amendment to a pleading in furtherance 

of justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There 

is a policy of great liberality in permitting amendments to the pleadings at any stage of the 

proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy favoring 

amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-

McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   
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  Here, Defendants have opposed the motion for leave to amend, arguing that Plaintiff’s 

allegations are insufficient to sustain a claim for punitive damages. Defendant argues that 

Plaintiff applies the general standard for “malice” defined in Civil Code § 3294 to his defamation 

case.   The Supreme Court in Khawar v. Globe Internat. (1998) 19 Cal.4th 254, a defamation 

case, imposed a more stringent standard.  The Court held that “actual malice” “means that the 

defamatory statement was made ‘with knowledge that it was false or with reckless disregard of 

whether it was false or not.’ [Citation.] Reckless disregard, in turn, means that the publisher ‘in 

fact entertained serious doubts as to the truth of his publication.’[Citation.] To prove actual 

malice, therefore, a plaintiff must ‘demonstrate with clear and convincing evidence that the 

defendant realized that his statement was false or that he subjectively entertained serious 

doubts as to the truth of his statement.’ [Citation.]”  (Khawar v. Globe Internat. (1998) 19 Cal.4th 

254, 275.) 

 Ordinarily, the judge will not consider the validity of the proposed amended pleading in 

deciding whether to grant leave to amend. “[T]he preferable practice would be to permit the 

amendment and allow the parties to test its legal sufficiency by demurrer, motion for judgment 

on the pleadings or other appropriate proceedings." (Kittredge Sports Co. v. Superior 

Court (1989) 213 Cal.App.3d 1045, 1048.)   

 Moreover, “‘Leave to amend should be denied only where the facts are not in dispute, 

and the nature of the plaintiff's claim is clear, but under substantive law, no liability exists and no 

amendment would change the result.’ [Citation.]”  (Howard v. County of San Diego (2010) 184 

Cal.App.4th 1422, 1428.) 

 “Although courts are bound to apply a policy of great liberality in permitting amendments 

to the complaint at any stage of the proceedings, up to and including trial [citations], this policy 

should be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.] A 

different result is indicated ‘where inexcusable delay and probable prejudice to the opposing 

party’ is shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)   

 Here, Defendants have not raised the issue of inexcusable delay but argue probable 

prejudice because of the imminent trial date.  Defendants argue that the inclusion of the claim 

for punitive damages necessitates further discovery but the imminent trial date prohibits 

Defendants from seeking discovery to ascertain the facts that Plaintiff may rely on to establish 

malice.  According to Defendants, they will not have a reasonable opportunity for judicial review 

before trial to determine if there is sufficient evidence to meet the standard of malice. 

 While this motion was pending, Defendants requested a continuance of the trial based 

on the recent substitution of new counsel and the court agreed to vacate the trial date.  Given 

that trial will be rescheduled and judicial policy favors resolution of all disputed matters between 

the parties in the same lawsuit, Defendants have not established prejudice.  “Where no 

prejudice is shown to the adverse party, the liberal rule of allowance prevails.” (Higgins v. Del 

Faro (1981) 123 Cal.App.3d 558, 564.) 
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12.  TIME:  9:00   CASE#: MSC19-01165 
CASE NAME: BARLIE VS ARTHUR J. GALLAGHER 
HEARING ON MOTION TO/FOR COMPEL RESPS TO DISCOERY & REQ 
SANCTIONS FILED BY LILLIAN BARLIE 
* TENTATIVE RULING: * 
 
Continued to 12/02/20 per stipulation. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01321 
CASE NAME: MURRAY VS. CAMPOS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ALTERN SUMM ADJ FILED 
BY TIMOTHY MURRAY, JILLIAN MURRAY 
* TENTATIVE RULING: * 
 
Plaintiffs’ Motion for Summary Judgment against defendant Christian Campos is granted.  

The sole remaining cause of action in the complaint is the First Cause of Action, under 

Business and Professions Code section 7031, for reimbursement of monies paid to an 

unlicensed contractor.  Plaintiffs have met their initial burden to show that they utilized the 

services of an unlicensed contractor, defendant Campos.  (See UMF 1-4.)  Campos has not 

filed an Opposition presenting any defense, and indeed given how strictly this law is construed 

against unlicensed contractors, it is doubtful he could present any.  (See Alatriste v. Cesar's 

Exterior Designs, Inc. (2010) 183 Cal.App.4th 656, 666-673; White v. Cridlebaugh (2009) 178 

Cal.App.4th 506, 518-519.)   

Plaintiffs have established that they are entitled to judgment as a matter of law against Campos 
in the amount of $147,559.08, plus costs of suit. 

 

  

14.  TIME:  9:00   CASE#: MSC19-02061 
CASE NAME: RETAIL CAPITAL VS CISCO MEDICA 
HEARING ON RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT OF ATTMNT ( 
PLTF) 
* TENTATIVE RULING: * 
 
Plaintiff Retail Capital LLC’s Application for Right to Attach Order and Writ of Attachment 

is denied without prejudice. 

 The Court notes that the Application for Right to Attach Order is directed to Defendant 

Mohamed K. Baz, an individual. 

Background 

   On or about September 6 2018, Defendant Cisco Medical Corp., entered into a 

Business Loan Agreement with Plaintiff, Retail Capital, LLC.  Defendant Mohamed Baz, 

president of Cisco Medical, signed the Agreement on behalf of Cisco Medical.  Mr. Baz 
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executed a personal guaranty for the loan.  Plaintiff lent to Defendant a total sum of $43,200.00.  

Defendant became obligated to make daily payments $206.94 until the sum of $59,184.00 was 

paid.  Defendant defaulted on loan.  

Application  

 The application is denied without prejudice because is it unclear when the default 

occurred.  Both the complaint and Mr. Paul Lamas’ declaration allege the default occurred on or 

about February 20, 2018.  However, the Business Loan and Security Agreement attached to the 

complaint and Mr. Lamas’ declaration show the Agreement was executed on September 6, 

2018, several months after the default allegedly occurred.   

 Additionally, according to the Account History attached to the Declaration of Paul Lamas, 

Plaintiff’s Portfolio Manager, the last payment was made on July 15, 2019.   No further 

payments have been made.  However, in calculating the total amount for the writ of attachment, 

Plaintiff included interest from February 20, 2018, which inflates the amount of interest.  

 Due to errors, the Court has to deny the application. 

 

  

15.  TIME:  9:00   CASE#: MSC19-02371 
CASE NAME: PATEL M.D. VS JELD-WEN, INC 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of PATEL FILED BY 
JELD-WEN, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer to Plaintiffs' Second Amended Complaint ("SAC") filed by 
defendant JELD-WEN, Inc. The Court rules that the demurrers to the first and second causes of 
action – overruled, as to the statute of limitations and overruled as to the written warranty 
barring the claims, and sustained, with leave to amend as to the economic loss rule; the 
demurrer to the third cause of action – overruled, as to the statute of limitations, and 
sustained, with leave to amend on other grounds; the demurrers to the fourth and fifth 
(misnumbered as sixth) causes of action are sustained, with leave to amend. 

Factual Background Alleged in the SAC 

Plaintiffs the Patels built their home in 2002 and 2003. Defendant JELD-WEN (“JW” for 
convenience) manufactured windows and doors included in the residence. Plaintiffs allege most 
of the windows and doors are defective, and that by 2013, approximately 75% had been 
replaced. They contend a number of the replacement products are also defective.  

Roughly sixteen years after the home was completed, they sued JW on theories of negligence, 
strict product liability, breach of warranty, intentional concealment (fraud) and negligent 
misrepresentation. JW contends certain of the claims are barred by the statute of limitations, 
and that certain claims are so uncertain and omit essential elements that they fail to state claims 
upon which relief can be granted. 
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Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) The Court deems the facts alleged to be true, "however improbable 
they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; 
Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151.)  

The Court gives the SAC "a reasonable interpretation, reading it as a whole and its parts in their 
context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The allegations of the FAC "must be 
liberally construed" in Plaintiff’s favor. (CCP §452; Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 ["The test on demurrer is not whether the allegations are likely to be 
proven but whether the allegations preclude liability, and the allegations must be construed 
liberally in favor of the pleader," citing Skopp v. Weaver (1976) 16 Cal.3d 432].)  

A general demurrer to a cause of action may be sustained when the facts alleged in the 
complaint indicate the action is barred by the statute of limitations. (Vaca v. Wachovia Mortgage 
Corp. (2011) 198 Cal.App.4th 737, 746.) In order to sustain a demurrer based on the statute of 
limitations, however, it must "clearly and affirmatively" appear that the cause of action is barred 
based on the face of the complaint, not that the cause of action might be barred. (Committee v. 
Green Foothills v. Santa Clara County Bd. of Supervisors (2010) 48 Cal.4th 32, 42; Lee v. 
Hanley (2015) 61 Cal.4th 1225, 1232 [demurrer based on statute of limitations does not lie when 
the action may be, but is not necessarily, barred].)  

A demurrer can only be sustained if it disposes of an entire cause of action, not if only part of 
the cause of action is deficient. (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-
1683; Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119.) 

Defendant's Request for Judicial Notice  

Defendant requests that the Court take judicial notice of the Court's prior ruling on the demurrer 
to the First Amended Complaint ("FAC") and the SAC (RJN Exhs. 1 and 2), to which Plaintiffs 
do not object. The Court grants Defendant's request for judicial notice of Exhibits 1 and 2 to 
its request. Defendant also requests the Court take judicial notice of an unauthenticated copy 
of a document JW contends is the 10-year warranty which JW asserts applies to the window 
and door products at issue. (RJN, Exh. 3.) Plaintiffs object to the Court taking judicial notice of 
that document. The unauthenticated document, its contents and interpretation are not the types 
of facts or propositions not reasonably subject to dispute of which judicial notice can be taken 
under Evidence Code § 452(h) in the context of a demurrer, and the Court denies that request. 
(See Fremont Indemnity Co. v. Fremont General Corp., supra, 148 Cal.App.4th at 113-114 
[" 'A demurrer is simply not the appropriate procedure for determining the truth of disputed facts.' 
[Citation omitted.] The hearing on demurrer may not be turned into a contested evidentiary 
hearing through the guise of having the court take judicial notice of documents whose 
truthfulness or proper interpretation are disputable. [Citation omitted.]"].) 

Analysis 

I. First and Second Causes of Action – Negligence and Strict Liability 

A. Statute of Limitations 
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Defendant generally demurs to the first and second causes of action for negligence and strict 
liability based on the statute of limitations of Code of Civil Procedure § 338(b), which sets a 
three-year statute of limitations for claims for injury to real property. Code of Civil Procedure 
§ 338(c)(1) also imposes a three-year statute of limitations for injury to goods or personal 
property. Plaintiffs do not dispute that the three-year statute of Code of Civil Procedure § 338 
applies to these causes of action. Plaintiffs do not address when their claims accrued but argue 
all their claims are timely based on doctrines that extend the time for filing suit or preclude the 
defendant from asserting the statute of limitations as a defense, specifically, the "discovery rule" 
and the equitable tolling or equitable estoppel doctrines.  

Plaintiffs' claims address in effect three sets of products: (1) the original products installed 
between 2002 and 2003 when the house was built ("original products"), 75% of which were 
replaced with new products between 2010 and 2013 (SAC ¶¶ 23, 24, 28); (2) defective 
replacement products that were replaced with new replacement products in 2013 (the "2013 
defective replacements") (SAC ¶¶ 22, 24, 25, 28); and (3) new functioning replacement products 
installed between 2010 and 2013 which Plaintiffs allege they bought and paid for, they obtained 
a new 10-year warranty for those products with their purchase, which was extended to May 22, 
2018 by agreement with JW, and which they were told by JW in October 2013 properly 
corrected the defects in the original and defective replacement products (the "new replacement 
products") (SAC ¶¶ 22, 26, 30, 32, 33). As to the first and second categories of products 
(original products and 2013 defective replacements), the SAC provides numerous allegations 
and admissions that Plaintiffs were fully aware the defects in the original products were severe 
and extensive – 75% were replaced between 2010 and 2013 – and they knew that they had 
allegedly suffered other property damage during that time period, or were sufficiently on notice 
that a full investigation of their residence and all property damage was essential given the 
failures of the original and 2013 defective replacements. (SAC ¶¶ 23, 24, 28, 32.) They allege 
no conduct by JW which would reasonably have led them to believe that if they suffered this 
other property damage and if they intended to recover the cost they claim they paid to replace 
the defective original products and 2013 defective replacements, they did not need to file a 
timely suit within the statute of limitations for those claims.  

The Court concludes, however, that while the claims subject to the first and second categories 
are likely barred, the Court also cannot determine with certainty from the face of the SAC that 
the claims based on the third category, the new replacement products, are barred by the statute 
of limitations. The SAC alleges Plaintiffs bought and paid for the new replacement products, 
implicitly between 2010 and 2013, that they were subject to an express 10-year Warranty 
extended to May 22, 2018, and that when the installation of the new replacement products was 
completed, JW advised Plaintiffs all necessary replacements of defective products had been 
performed properly. (SAC ¶¶ 22, 26, 28-30.) In effect, the defects had been remedied with the 
new replacement products.  

Plaintiffs allege the new replacement products began to fail in 2018. (SAC ¶ 33.) Taking these 
allegations as true, Defendant does not explain why, based on the defects in the original 
products or 2013 defective replacements, Plaintiffs had reason to suspect brand new 
replacement products were defective and were likely to cause damage to their property so as to 
commence the running of the statute of limitations as to the new products upon installation in 
2013.   
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Countering the possibility that Plaintiffs might have been on notice because the JW products 
were all seriously defective is the fact the new replacements were purchased with a 10-year 
Warranty which was extended to 2018. They were also assured by JW the replacement 
products were not defective, and according to Plaintiffs' allegations, the new replacement 
products did not exhibit defects or cause any other property damage until 2018. These 
allegations are sufficient to meet the delayed discovery rule, equitable tolling or equitable 
estoppel for claims based on the new replacement products.  

Under the delayed discovery rule as to the new replacement products, Plaintiffs have alleged 
facts showing they discovered the defects when the replacement products began to fail in 2018. 
They timely submitted a Warranty claim to JW which was rejected and they hired an expert to 
inspect the new products. They filed suit within eight months after the expert was engaged. (Fox 
v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808 (“Fox”) [quoting McKelvey v. Boeing 
North American, Inc. (1999) 74 Cal.App.4th 151, 160].)  

The discovery rule is based on "an objective test that looks not to what the particular plaintiff 
actually knew but to what a reasonable inquiry would have revealed." (Mills v. Forestex Co. 
(2003) 108 Cal.App.4th 625, 648.) The Court cannot state based on the allegations of the SAC 
that Plaintiffs acted unreasonably in accepting that the new replacement products with the new 
10-year Warranty were not defective when they were installed in 2010-2013. Nor can the court 
state that Plaintiffs had notice of facts indicating they should have investigated those new 
replacement products prior to the time they began to fail until 2018. They filed suit within a 
reasonable time after that.  

The equitable tolling doctrine, similar to the delayed discovery rule, focuses on a plaintiff's 
excusable failure to discover the fraud or misconduct by the defendant by which "defendant’s 
fraudulent concealment of his wrongdoing has resulted in the plaintiff being ignorant of his 
cause of action, despite the exercise of reasonable diligence." (Sagehorn v. Engle (2006) 141 
Cal.App.4th 452, 460, 461.) "[T]he effect of equitable tolling is that the limitations period stops 
running during the tolling event, and begins to run again only when the tolling event has 
concluded." (Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 370 ("Lantzy").) Plaintiffs do not 
address when the statute of limitations began to run, the period in which the tolling allegedly 
began and ended, and the time remaining for them to file their claims. Instead, Plaintiffs 
generally contend the statute was tolled until 2018. (Opp. p. 10, ll. 12-16.) They allege 
Defendant confirmed the defective products were properly replaced and gave them a new 
Warranty extended to May 2018 to cover those products. The Court cannot state based on the 
facts alleged that Plaintiffs failed to exercise diligence in not investigating new replacement 
products for defects between 2010 and 2013 and should have sued on replacement products 
that were performing prior to their failure in 2018.  

The equitable estoppel doctrine has been applied in the statute of limitations context "where the 
defendant's act or omission actually and reasonably induced the plaintiff to refrain from filing a 
timely suit. [Citations omitted.]" (Doe v. Marten, supra, 49 Cal.App.5th at 1028.) (See also 
Lantzy, supra, 31 Cal.4th at 385.) Plaintiffs must allege that they acted reasonably under the 
circumstances in refraining from suing. (Mills v. Forestex Co., supra, 108 Cal.App.4th at 655.) 
The defendant’s conduct constituting "the requisite act or omission must involve a 
misrepresentation or nondisclosure of a material fact bearing on the necessity of bringing a 
timely suit. [Citation omitted; emphasis added.]" (Doe v. Marten, supra, 49 Cal.App.5th at 
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1028.) Plaintiffs must allege that they were "directly prevented . . . from filing their suit on time." 
(Lantzy, supra, 31 Cal.4th at 385.) For the reasons set forth above, with respect to the newly 
installed, performing replacement products with the new Warranty, Plaintiffs have alleged facts 
that could support an inference that Plaintiffs were induced not to sue based on the new 
replacement products under the circumstances. 

Plaintiffs sued within two years of the time they allege the new replacement products began to 
fail and cause other property damage in 2018. The SAC does not show those claims on the new 
replacement products are necessarily barred by the statute of limitations, where the complaint 
was filed within three years of that alleged failure time frame. Therefore, the demurrers on the 
ground of the statute of limitations as to the first and second causes of action are overruled for 
the reasons stated. 

B. Demurrer Based on Economic Loss Doctrine  

Defendant also generally demurred to the negligence and strict liability causes of action on the 
ground they are barred by the economic loss rule. Defendant's demurrer also cities Code of Civil 
Procedure § 430.10(f), a special demurrer for uncertainty, and the parties have addressed the 
sufficiency of Plaintiffs' allegations of "other property damage" seemingly on both theories.  

As the Court set forth in its prior ruling, the economic loss rule requires a party alleging a claim 
in tort to allege "appreciable, nonspeculative, present injury" to persons or property caused by 
the defective product. (Aas v. Superior Court (2000) 24 Cal.4th 627, 646 [superseded by statute 
through the enactment of the Right to Repair Act, as explained in Greystone Homes, Inc. v. 
Midtec, Inc. (2008) 168 Cal.App.4th 1194, 1203; Seely v. White Motor Co. (1965) 63 Cal.2d 9, 
19.) Plaintiffs can recover the cost of replacement of the defective products in tort but only if 
Plaintiffs also plead and prove that they also sustained appreciable and nonspeculative injury to 
property other than the defective products. (See e.g. KB Home v. Superior Court (2003) 112 
Cal.App.4th 1076, 1079; Seely v. White Motor Co., supra, 63 Cal.2d at 18; Aas v. Superior 
Court, supra, at 646; Carrau v. Marvin Lumber & Cedar Co. (2001) 93 Cal.App.4th 281, 292–
295.) Allegations of damages to property other than the defective product is "an element of a 
plaintiff’s common law cause of action," not an affirmative defense to the claim. (Greystone 
Homes, Inc. v. Midtec, Inc. (2008) 168 Cal.App.4th 1194, 1215.)  This rule applies to both 
negligence and strict liability causes of action. (Carrau v. Marvin Lumber & Cedar Co., supra, 93 
Cal.App.4th at 294 [reversing jury verdict for strict liability in homeowner’s favor against a 
window manufacturer, as the only evidence of damage to property other than the defective 
windows was a couple of hundred dollars in damage to Sheetrock and wallpaper which was 
insufficient to support a tort claim for hundreds of thousands of dollars based on the damages 
for the defective windows themselves]) 

The SAC refers to damage to the casements, sashes and doors, which are part of the products 
themselves. (SAC ¶¶ 23 [casements, sashes, doors], 25 [casement units are part of the 
windows replaced], 31 [casement, sashes].) The damage to property not comprising the 
windows or doors is alleged as "water intrusion," "damage" to paint, and "damage" and "cracks" 
in dry wall, plaster and stucco. (SAC ¶¶ 23 ["cracks in the interior drywall and exterior stucco"]; 
31 ["As a result of the failed windows, the Subject Property sustained other damage including, 
but not limited to, damage to paint, damage to window and door frames and casement, sashes, 
dry wall, plaster and stucco surrounding the windows both inside and outside of the residence"] 
and 32 ["The failing windows have led to water intrusion and other property damage at the 
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subject property"].)  With respect to the new replacement windows, the products as to which 
claims may not be barred by the statute of limitations, the only allegation as to other property 
damage caused by those products appears in paragraph 32 which alleges the "water intrusion 
and other property damage" was caused "by both the original and replacement windows and 
doors." (SAC ¶ 32.)  

In ruling on the demurrer to the FAC, the Court required Plaintiffs to allege more to meet the 
standard that the damage described is "appreciable" rather than minor in relation to the 
hundreds of thousands of dollars in damages they allege relate to the products themselves. 
(See Carrau v. Marvin Lumber & Cedar Co., supra, 93 Cal.App.4th 281 [minor damage to paint, 
spot on a rug, and Sheetrock valued at a couple of hundred dollars not appreciable damage in 
relation to the claim for hundreds of thousands of dollars in damages for the defective 
windows].) The Court finds these general descriptions require some detail at least as to the 
nature of the "water intrusion," or some description of the extent of the damage to the paint, 
drywall or stucco to support an inference the damage was "appreciable." The general demurrer 
based on the economic loss rule is sustained, with leave to amend.  

The Court previously referred to the allegations of the FAC as "uncertain" but the Court is aware 
of the modern trend that demurrers for uncertainty are disfavored and should not be sustained 
unless the pleading "is so incomprehensible that a defendant cannot reasonably respond" 
because "ambiguities can reasonably be clarified under modern rules of discovery. [Citation 
omitted.]" (Lickiss v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 
1135.) In light of this standard, the Court overrules the demurrer for uncertainty in that it is the 
substantive deficiency in the allegations to support an inference of "appreciable" other property 
damage in relation to the claim for hundreds of thousands of dollars of damage to the products 
themselves that requires amendment.  

II. Third Cause of Action – Breach of Express Warranty 

Defendant demurs to this cause of action on multiple grounds, including the statute of 
limitations, that certain warranties did not extend to future performance, and uncertainty based 
on Plaintiffs' failure to allege the manner in which the alleged agreement by JW to modify and 
extend the 10-year Warranty was made by Ms. Stout on behalf of JW, orally or in writing. The 
SAC alleges two types of written warranty materials: warranties based on the sales materials 
(SAC ¶ 9); and an express 10-year warranty from date of manufacture of the products (defined 
as "Warranty" in the SAC) for the repair, replacement, or reimbursement for the purchase price 
of the door and window products and their components (SAC ¶ 10). Plaintiffs generally allege 
implied warranties as well, though they designate the cause of action as one for "breach of 
express warranty" only. (SAC p. 10, ll. 20-21 and ¶¶ 9, 65.) Plaintiffs allege that the 10-year 
period of the Warranty was modified and extended for five years to May 22, 2018 by agreement 
with a representative of JW, Kelley Stout. (SAC ¶ 29.)  

A. Statute of Limitations 

Plaintiffs do not dispute that a four-year statute of limitations applies to their breach of express 
warranty cause of action. Plaintiffs rely on Code of Civil Procedure § 337(a) applicable to 
actions for breach of a written contract or obligation founded on a writing. (Opp. p. 9, l. 16.) 
Plaintiffs' third cause of action specifically alleges the Warranty which encompasses a warranty 
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of future performance based on its specification of the 10-year term, or potentially a longer term 
based on Plaintiffs' allegations the Warranty was modified and extended. (SAC ¶¶ 10, 63.)  

Defendant relies on the four-year statute of limitations of California Commercial Code § 2725, 
which is the more specific statute and therefore governs a claim for breach of warranty in 
connection with the sale of goods. (Mills v. Forestex Co., supra, 108 Cal.App.4th at 642.) Under 
California Commercial Code § 2725, the statute of limitations for breach of warranty generally 
accrues, and the four years begins to run, when the product is accepted by the buyer even if the 
buyer is unaware of the breach or defect, but that rule does not apply to a warranty of future 
performance. (Cal. Comm. Code § 2725(1), (2).) With respect to a warranty for future 
performance, such as the Warranty alleged by Plaintiffs in paragraph 10 of the SAC, "the cause 
of action accrues when the breach is or should have been discovered." (Cal. Comm. Code § 
2725(2).) (See also Mills v. Forestex Co., supra, 108 Cal.App.4th at 642 ["A cause of action for 
breach of future performance, such as Forestex's 25-year warranty on the siding, accrues upon 
discovery of the breach. [Citations omitted.]"].) 

A warranty of goods that does not extend to the future performance of the product is subject to a 
four-year statute of limitations that accrues when the product is accepted by the buyer. (Cal. 
Comm. Code § 2725 (2).) An implied warranty which is implied in law and not made by 
agreement of the parties has been held not to extend to the future performance of the products 
and is therefore subject to the four-year statute of limitations accruing from the date of 
acceptance of the goods under California Commercial Code § 2725(2). (Cardinal Health 301, 
Ltd. v. Tyco Electronics Corp. (2008) 169 Cal.App.4th 116, 134.) Defendant argues that 
language touting the durability of products in advertising and sales materials were held not to 
constitute a warranty as to future performance in Carrau v. Marvin Lumber & Cedar Co., supra, 
93 Cal.App.4th 281, and that a warranty for future performance "applies only when the seller 
has explicitly agreed to warrant its product for a defined period of time." (Id. at 291.) The 10-year 
Warranty alleged by Plaintiffs would constitute a warranty for future performance, but not the 
advertising and sales materials based on the allegations of the SAC. Plaintiffs offer no argument 
or authority to the contrary in their Opposition.  

Plaintiffs' Opposition does not address when their cause of action for breach of express 
warranty accrued under the California Commercial Code but relies exclusively on their theories 
of equitable tolling, equitable estoppel, and their allegation that the Warranty was modified and 
extended to May 22, 2018. The limited express Warranty alleged by Plaintiffs is a warranty to 
repair, replace or reimburse for the purchase price of the products that prove defective during 
the term of the Warranty. The provisions of California Commercial Code § 2725 do not "alter the 
law on tolling of the statute of limitations nor does it apply to causes of action which have 
accrued before this code becomes effective." (Cal. Comm. Code § 2725(4).)  

The statute of limitations analysis for the breach of express warranty claim is different from that 
of the causes of action for negligence and strict liability because the breach of obligation and the 
injury subject to the causes of action differ. Plaintiffs allege in effect that JW performed under 
its express 10-year Warranty by repairing or replacing the original defective products as well as 
the 2013 defective replacements as of the end of 2013. (SAC ¶¶ 26, 28.) JW's obligation under 
its express warranty, as alleged by Plaintiff in paragraphs 10 and 63, is to supply non-defective 
product, but if the product proves to be defective, to repair or replace it, or reimburse the 
purchase price for the defective product. The SAC alleges JW performed under the Warranty by 
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replacing 75% of the original defective products, and any 2013 defective replacements, during 
the time frame of 2010 through 2013. (SAC ¶ 28.)  JW allegedly represented all necessary 
repairs had been properly completed in resolving the issues with the defective original products 
under the Warranty. (SAC ¶ 26.)  

Plaintiffs allege that the new replacement products were purchased and paid for by Plaintiffs 
and carried their own 10-year warranty of future performance like the original products, and that 
the parties agreed to extend the 10-year Warranty coverage for both the new replacement 
products and the original products that were not replaced as of 2013 to May 22, 2018. 
(SAC ¶¶ 22, 29, 30.) To the extent that Plaintiffs allege any claim for breach or non-performance 
of the express warranty with respect to the original windows that were replaced from 2010 
through 2013, Plaintiffs had discovered the breach of the Warranty based on the defective 
original products that were replaced in that time frame, and those claims would be barred by 
the four-year statute from date of discovery. 

The Court cannot state that Plaintiffs may not have claims for breach of the express Warranty 
that was extended to May 22, 2018 as to the 25% of the unreplaced original products. For the 
reasons set forth in connection with the negligence and strict liability causes of action, Plaintiffs 
had discovered that the original products were seriously defective sufficient to warrant a full 
inquiry and investigation into all the original products. Where a product is inherently defective, 
malfunction of the product does not have to be proven. (Hicks v. Kaufman & Broad Home Corp. 
(2001) 89 Cal.App.4th 908, 918.) However, Plaintiffs allege facts from which it can be inferred 
that JW, with notice of the defects and breach of their Warranty as to the original products, 
represented the remaining unreplaced original products were not defective and granted the 
extended Warranty covering those products to induce Plaintiffs not to demand replacement of 
those additional original products or sue. Granting the extended Warranty to those products 
provided assurance to Plaintiffs that if any of the remaining originals failed until May 22, 2018, 
they would be replaced or repaired under the extended Warranty. They have alleged that JW 
"concealed" that it would not honor the extended Warranty as to the original unreplaced 
products and that they did not know their representation the products would be covered was 
false until they submitted their claim in 2018 and it was rejected. It is not possible to discern the 
precise tolling period based on the SAC, and because the Court finds the statute of limitations 
does not bar the breach of express warranty claim as to the new replacement products, the 
Court does not need to determine on demurrer whether those claims are barred or may be 
timely under equitable tolling or equitable estoppel. 

Subject to the deficiency in the allegation of the "confirmation" of the extension of the Warranty 
addressed below, the SAC can be reasonably read to allege that the breach of the Warranty for 
the new replacement products occurred in 2018 when (a) JW sold the new replacement 
products to Plaintiffs with a new 10-year future performance Warranty and extended the "future 
performance" term of the Warranty to May 22, 2018; (b) Plaintiffs notified JW of product failures 
and presented a claim under the extended Warranty for repair or replacement of the new 
replacement products that failed allegedly in 2018 prior to the expiration of the extended 
Warranty; and (c) JW refused to repair or replace the new replacement products under the 
extended Warranty. That breach of Warranty as to the new replacement products accrued, 
according to Plaintiffs' allegations, when they discovered defects "in or about 2018" (SAC ¶ 33), 
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making the breach of warranty claim for those products timely as filed within four years of 2018 
when those products allegedly failed. 

Defendant does not explain why those new replacement products that allegedly failed in 2018, 
within the repair or replace Warranty period, for which a Warranty claim was made prior to May 
22, 2018, are not timely and within the statute of limitations for the breach of express warranty 
claim. (SAC ¶¶ 33, 34.) JW's Reply asserts that breach of the express Warranty would have had 
to have occurred no earlier than November 7, 2015 in order for the cause of action for breach to 
be timely based on the filing of the original complaint on November 7, 2019. JW asserts the 
SAC does not allege any breach occurred between November 7, 2015 and May 22, 2018. 
(Reply, p. 7, ll. 20-27.) That is not the case. The SAC alleges that replacement doors and 
windows had begun to fail "in or about 2018." (SAC ¶ 33.) Plaintiffs allege they notified JW prior 
to the May 22, 2018 expiration of the extended Warranty of the new defects and made a claim 
for repair and replacement of the products, which JW denied on May 31, 2018. (SAC ¶¶ 34, 35.) 
Though there may be products that failed earlier than November 7, 2015 that would be outside 
the four-year statute of limitations for the breach of express warranty, the SAC does allege facts 
that support that the replacement products and the remaining original product failures were 
covered by the express Warranty and failed in 2018, within four years of the filing of the lawsuit. 
(SAC ¶¶ 34, 35.)  

Because some of the claims subject to this cause of action may not be barred by the statute of 
limitations, the demurrer based on the statute of limitations is overruled. 

B. Failure to Allege Facts Supporting Modification of Express Warranty 

Defendant also demurs to this cause of action based on Civil Code § 1698, and Plaintiffs' failure 
to allege whether the alleged modification of the Warranty was made orally or in writing. 
Plaintiffs' allegations in the SAC now state that on or about May 22, 2013, JW's representative, 
Ms. Stout, made an offer by email to Plaintiffs for a five year extension of the Warranty, and that 
Plaintiffs accepted the offer to extend the Warranty by five years by email on or around April 3, 
2014. (SAC ¶ 29.) They then allege "On April 21, 2014, Ms. Stout also confirmed that [JW] 
accepted Plaintiffs' email as valid acceptance of the warranty extension. Ms. Stout also 
confirmed that the Warranty was extended through May 22, 2018." These direct dealings 
establish privity between Plaintiffs and JW for purposes of the breach of express warranty to the 
extent required. (Cardinal Health 301, Ltd. v. Tyco Electronics Corp., supra, 169 Cal.App.4th at 
143-144.)  

Though Plaintiffs' Opposition states this confirmation was made by email, the SAC does not in 
fact make that allegation. The Court interprets the Opposition on that point as a statement of 
facts that could be alleged if leave to amend is granted. Under Civil Code § 1698, if the original 
contract was in writing, the modification must be in writing, or if the modification is oral, it is only 
enforceable to the extent it has been executed, or is supported by new consideration. (Civ. 
Code § 1698(a), (b), and (c).) Therefore, this cause of action needs to be amended to address 
the manner in which the modification was made by alleging the manner communication of the 
confirmation of the modification. Therefore, the demurrer on this basis is sustained, with leave 
to amend with respect to the failure to allege facts regarding modification of the Warranty to 
meet Civil Code § 1698.  
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III. Demurrer to Fourth Cause of Action – Fraud (Intentional Failure to Disclose) 

Defendant demurs to the fourth cause of action on the grounds that it is "fatally uncertain" and 
the facts alleged do not state a claim for fraud. Plaintiffs title their fraud cause of action as 
intentional nondisclosure. The necessary elements of this claim are “ ‘(a) misrepresentation 
(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); 
(c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.’ 
[Citations omitted.]” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.) A claim for fraudulent 
nondisclosure may be stated if a defendant has exclusive knowledge of the material facts not 
known to the plaintiff, if the defendant actively conceals material facts, or if the defendant makes 
representations likely to mislead without disclosure of other material facts suppresses other 
material facts. (Goodman v. Kennedy (1976) 18 Cal.3d 335, 346-347.) 

As the Court indicated in the prior ruling on the FAC, fraud must be pled with specificity. A 
plaintiff is required to plead the "who, what, when, and where" of the alleged misrepresentation, 
including, as to a corporate defendant the identity and authority of the person who made the 
alleged misrepresentation, and what they stated or wrote. (Lazar v. Superior Court (1996) 12 
Cal.4th 631, 645, citing Tarmann v. State Farm Mutual Auto. Ins. Co. (1991) 2 Cal. App. 4th 
153, 157].) Because the SAC shows on its face the alleged concealment of facts occurred more 
than three years before the complaint initiating this case was filed, Plaintiffs must also allege 
facts to show specifically when and how they discovered the true facts, that the true facts had 
been concealed, and that they could not have discovered the true facts earlier "despite 
reasonable diligence." (Fox, supra, 35 Cal.4th at 808; CCP § 338(d) [fraud statute of limitations 
begins to run when aggrieved party discovers the facts constituting fraud].)   

Plaintiffs were granted leave to amend their FAC to comply with these requirements by alleging 
with specificity each element necessary to state this cause of action. The SAC remains 
deficient.  

Plaintiffs allege JW, through Ms. Stout, made misrepresentations or concealed information 
regarding (1) a 2004 date stamp and the correct manufacture date of replacement products 
which were manufactured in 2004 (SAC ¶¶ 15-18); (2) the minimal damage or repairs needed 
for the window products in 2012 and the repairs were all properly completed based on Ms. 
Stout's email of October 24, 2013 (SAC ¶¶ 19, 26); (3) that JW would repair or replace defective 
products, without specifying the dates of the "numerous occasions" Ms. Stout allegedly made 
the statements (SAC ¶ 21); and that (4) JW "had knowledge of the defects in the types of 
windows and doors that were initially installed and subsequently replaced" in their residence 
because of multiple lawsuits (SAC ¶ 69). The Plaintiffs allege no communications that they had 
with Ms. Stout after April 2014 when she allegedly confirmed the extension of the Warranty to 
May 2018, such that all of these communications even if undated are reasonably interpreted to 
have occurred prior to April 2014. (SAC ¶ 29.)  

A reasonable inference from Plaintiffs' allegations is that the 2004 products were the defective 
products subject to lawsuits that JW knew were defective because of those lawsuits, that they 
were installed in the residence between 2010 and 2013, and may have also been replaced as 
defective during that same time frame. (SAC ¶¶ 15-18, 29, 69-72.) Since the house was 
completed in 2003, the products manufactured in 2004 that were allegedly defective could not 
have been part of the initial installation (¶ 69). It is unclear whether they are alleging that 
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products initially installed were subject to the unspecified "lawsuits" such that JW knew of 
defects based on lawsuits affecting more than the 2004 products.  

The deficiencies in the allegations of this cause of action are numerous. Plaintiffs fail to allege 
specific facts showing both when and how, precisely, they discovered the alleged true facts 
regarding each of the alleged suppressed or misrepresented facts and more important why with 
due diligence they could not have discovered the information prior to the date of discovery. They 
do not allege why they could not have discovered, from a diligent investigation of the defective 
products installed in their home that were under review and replacement between 2010 and 
2013, lawsuits affecting those products, particularly since lawsuits are public records. The failure 
to allege these facts renders the cause of action fatally defective.  

Plaintiffs do not allege that the manner in which Ms. Stout made to statements to them about the 
replacement of the products in October 2013 (SAC ¶ 26), and they do not allege that statements 
were false when made. Plaintiffs do not allege that Ms. Stout had knowledge that her 
statements were false and intended to deceive Plaintiffs, as required to plead fraud. (Lazar v. 
Superior Court, supra, 12 Cal.4th 631, 636 [in which plaintiff alleged the agents of the 
corporation knew their representations were false].) They appear to have abandoned a 
promissory fraud theory, but to the extent they have not, they have added nothing to the 
allegations, other than the identity of Ms. Stout and some facts about the 2004 manufactured 
product, to support an inference of a promise made without intent to perform as to the JW 
products sold to Plaintiffs generally. To date, they have merely alleged an agreement honestly 
made that was not performed, or an honest sale of products believed to be sound that later 
failed or turned out to be defective. (Tarmann v. State Farm Mutual Auto. Ins. Co. (1991) 2 Cal. 
App. 4th 153, 158-159.)  

They also do not allege how their reliance on any of the alleged representations or concealed 
facts they discovered caused them any damage. For example, as to the 2004 allegedly 
defective products, they do not allege specifically how the use of the 2004 replacement parts 
caused them damage, especially if they knew they were defective in 2013 and those 
replacement parts were replaced again by the end of 2013, which is a reasonable interpretation 
of the SAC. (SAC ¶ 29.)  

The demurrers to the fourth cause of action for failure to plead this cause of action with 
specificity and failure to plead facts essential to state this cause of action are sustained, with 
leave to amend.  

IV. Demurrer to Fifth (Identified by Plaintiffs as Sixth) Cause of Action – Negligent 
Misrepresentation (Failure to Disclose) 

Plaintiffs also allege a claim for negligent misrepresentation based on a negligent failure to 
disclose material information, the elements of which include "(1) a misrepresentation of a past or 
existing material fact, (2) without reasonable grounds for believing it to be true, (3) with intent to 
induce another's reliance on the fact misrepresented, (4) ignorance of the truth and justifiable 
reliance thereon by the party to whom the misrepresentation was directed, and (5) damages." 
(Fox v. Pollack (1986) 181 Cal.App.3d 954, 962.)  Like intentional misrepresentation, it must be 
alleged with specificity. (Charnay v. Cobert (2006) 145 Cal.App.4th 170, 185, fn. 14.) Assertion 
of a fact without a reasonable ground for believing to be true or without sufficient basis can 
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constitute negligent misrepresentation. (Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 
174.) 

Since the negligent misrepresentation cause of action incorporates Plaintiffs' prior allegations 
(SAC ¶ 76) and contains nearly the same substantive allegations (SAC ¶¶ 77-81), it is deficient 
for the same reasons as the fraud cause of action.   

The demurrer to this cause of action is sustained, with leave to amend, on the grounds lack of 
specificity, and failure to state a claim on which relief can be granted to the extent the claim is 
based on promise made without intent to perform. 

 

  

16.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR FILE A FIRST AMENDED COMPLAINT FILED BY 
YOHANN SHAH 
* TENTATIVE RULING: * 
 
Unopposed motion to file a first amended complaint is granted. Plaintiff is ordered to file and 
serve the FAC within 10 days of this hearing. 

 

  

17.  TIME:  9:00   CASE#: MSC20-00237 
CASE NAME: QIANA RILEY VS GRANITE ROCK CO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RILEY FILED BY 
GRANITE ROCK COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 
Off calendar. Consolidated with case in D33. 
 

  

18.  TIME:  9:00   CASE#: MSC20-01105 
CASE NAME: JOHNSON VS SDE ENGINEERING, IN 
HEARING ON DEMURRER TO COMPLAINT of JOHNSON FILED BY SDE 
ENGINEERING, INC., SAMUEL E DEMIL 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer to plaintiffs’ complaint, filed by defendants SDE 
Engineering, Inc. and Samuel E. Demil, S.E. The demurrer to the first cause of action is 
sustained with leave to amend. The demurrer is overruled as to the second through fourth 
causes of action. Plaintiffs shall file and serve any amended complaint on or before 
November 2, 2020. 

Background  
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Plaintiffs, Gary and Denise Johnson, allege that they retained Samuel E. Demil, S.E., 
and his company, SDE Engineering, Inc. (hereinafter collectively “SDE”), to evaluate framing in 
the attic of 2425 Heritage Oaks Drive in Alamo prior to closing on their purchase of the property. 
(Complaint, ¶¶1, 11.) Pursuant to the parties’ oral contract, SDE agreed to perform “structural 
engineering services” by inspecting and observing the roof framing within the attic and to 
provide a letter stating its opinions as to whether the roof framing appeared to have been altered 
by previous owners, and whether the framing was structurally sound. (Complaint, ¶12.) On 
November 2, 2018, SDE provided its report. (Complaint, ¶13.) SDE concluded that “[b]ased on 
our observations, the roof framing appears to be original construction and is in serviceable 
condition.” (Complaint, ¶14.) Plaintiffs paid for SDE’s services. (Complaint, ¶15.)  

Plaintiffs, in reliance on SDE’s expertise and opinions, which they contend fell below the 
standard of care, went forward with their purchase of the property. (Complaint, ¶¶16-19.) As a 
result of framing anomalies and deficiencies that SDE failed to observe and report, the framing 
deficiencies have caused the stone-clad chimney to lean, nails in framing members in the attic 
to withdraw, and cracks to appear and propagate in interior drywall. (Complaint, ¶28.) Plaintiffs 
contend they have been damaged by SDE’s erroneous opinions. (Complaint, ¶33.) 

In June of 2020, plaintiffs filed their complaint against SDE and another roofing 
company, alleging four causes of action: (1) Breach of Contract; (2) Professional Negligence; 
(3) Negligent Misrepresentation; and (4) Negligence.  

SDE now demurs to each cause of action based on a failure of the complaint to allege 
facts sufficient to state a cause of action, pursuant to Code of Civil Procedure, § 430.10 (e).  

Meet and Confer 

SDE counsel’s efforts to meet and confer before filing this demurrer were insufficient. 
Counsel failed to engage in such efforts “in person or by telephone.” (Code Civ. Proc., 
§430.41(a).) However, failure to meet and confer in compliance with the statute is not a 
permissible basis for either sustaining or overruling a demurrer. Given the improbability that 
meeting and conferring in the correct format would change the results here, the Court proceeds 
with its ruling. 

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party’s pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) For purposes of a demurrer, 
all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 967.) A court does not, however, assume the truth of contentions, deductions or 
conclusions of law. (Ibid.) “If the complaint states a cause of action under any theory, regardless 
of the title under which the factual basis for relief is stated, that aspect of the complaint is good 
against a demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
The Court is not limited to plaintiffs’ theory of recovery in testing the sufficiency of the complaint 
against a demurrer. (Ibid.) In ruling on a demurrer, the court considers the face of the pleading 
attacked and matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

If a complaint does not state a cause of action, but there is a reasonable possibility that 
the defect can be cured by amendment, leave to amend must be granted. (Quelimane Co., 
supra, 19 Cal.4th at 39.) 
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Breach of Contract (C/A 1) 

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.) 

SDE takes issue with plaintiffs’ failure to allege the second and third elements here, 
plaintiffs’ own performance and any breach by SDE. In response, plaintiffs cite paragraphs 
12-15 and 31-32, wherein they allege SDE failed to use the skill and standard of care required 
to observe, recognize and report evidence of structural comprises in attic framing. The facts 
therein relate to the standard of care, not to any breach of agreed contractual terms. Further, 
while it appears that plaintiffs intended to allege their performance by stating they “paid SDE for 
its services” (Complaint, ¶15), such conclusion would require an inference as to their duties 
under the contract. Such duties and performance should be stated explicitly. 

SDE also attacks the first cause of action on the basis that it is “duplicative” of the 
causes of action for negligence. SDE cites cases addressing statutes of limitations, venue, and 
attachment. The courts in most of those cases were tasked with determining the gravamen of 
the action and SDE similarly asks the Court to find that the gravamen of this action is 
negligence. (Reply, 4:9-10.) Such determination is not necessary on demurrer. Duplication is not 
among the exclusive statutory grounds for a demurrer. (See Code Civ. Proc., § 430.10.) That a 
cause of action is repetitious does not affect its sufficiency, standing alone, to plead a cause of 
action. (People v. Los Angeles (1958) 160 Cal.App.2d 494, 509.)  

The demurrer to the first cause of action is sustained on the basis that it fails to allege 
sufficient facts to constitute a breach of contract, but not based on any duplication argument. 
Because plaintiffs may be able to allege the necessary facts, leave to amend is granted.  

Professional Negligence (C/A 2) 

Citing the economic loss rule, SDE contends plaintiffs fail to properly plead professional 
negligence because they have only pleaded economic damages resulting from SDE’s failure to 
observe and report problems with the attic. Plaintiffs respond that they expressly pleaded 
property damage. (Complaint, ¶28.)  

The economic loss rule applies “in actions arising from the sale or purchase of a 
defective product” where plaintiffs seeking economic losses must be able to demonstrate that 
physical damage to property or personal injury accompanied such losses. (North American 
Chemical Co. v. Superior Court (1997) 59 Cal.App.4th 764, 780.) SDE has not sufficiently 
described the application of this product liability rule here. Presumably, the house is the product 
and the decrease in value due to roof defects is the “economic loss.” However, the authorities 
relating to the rule would seem to have “little or no application when the commercial relationship 
of the parties […] relates only to the performance of services.” (Id. at pp. 780-781.)  

Assuming the economic loss rule could apply here, plaintiffs have sufficiently pleaded 
property damage. The demurrer is overruled as to the second cause of action.  

Negligent Misrepresentation (C/A 3) 

Negligent misrepresentation requires an assertion of fact, falsity of that assertion, and 
the tortfeasor’s lack of reasonable grounds for believing the assertion to be true. It also requires 
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the tortfeasor’s intent to induce reliance, justifiable reliance by the person to whom the false 
assertion of fact was made, and damages to that person. (SI 59 LLC v. Variel Warner Ventures, 
LLC (2018) 29 Cal.App.5th 146, 154.)  

SDE challenges the third cause of action on the basis that it fails to assert any false 
assertion of fact. Plaintiffs respond by citing their allegations that SDE represented that “the roof 
framing appears to be original construction and is in serviceable condition.” (Complaint, ¶¶60, 
64.) This written representation was not true. (Complaint, ¶61.) Plaintiffs also allege Demil orally 
represented the structure of the attic was sound, but this was not true. (Complaint, ¶63.) 

The line between opinion and fact is not distinct and if an opinion is rendered under 
circumstances such that it may be regarded as amounting to a positive affirmation of fact, it will 
be treated as a representation of fact for purposes of a deceit action. (Mercer v. Elliott (1962) 
208 Cal.App.2d 275, 280.) If there is a reasonable doubt as to whether a particular statement is 
an expression of opinion or the affirmation of a fact, the determination rests with the trier of fact. 
(Pacesetter Homes, Inc. v. Brodkin (1970) 5 Cal.App.3d 206, 212.)  

Here, SDE made its representations in the context of plaintiffs’ pending decision whether 
to purchase the property. Under these circumstances, any opinions rendered were such that 
they could be regarded as a positive affirmation of fact. At a minimum, there is reasonable doubt 
as to whether the statements were factual or opinion and the trier of fact is entitled to make this 
determination, and even if some of the statements were non-actionable opinions, a demurrer 
cannot be taken to only a part of a cause of action. (Reed v. Drais (1885) 67 Cal. 491, 491; PH 
II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1681.) 

The demurrer is overruled as to negligent misrepresentation.  

Negligence (C/A 4)  

SDE argues the fourth cause of action for negligence is repetitive of the second cause of 
action. This may be, but as noted above, repetition does not affect its sufficiency to state a 
cause of action and superfluity is not a statutory basis for demurrer. A defendant has only one 
duty measured by one standard of care, under any given circumstances. (Flowers v. Torrance 
Memorial Hospital Medical Center (1994) 8 Cal. 4th 992.) In any event, plaintiffs have agreed to 
dismiss this cause of action and the issue is therefore moot. 

 

  

19.  TIME:  9:00   CASE#: MSN19-0541 
CASE NAME: DOCTOR'S ASSOCIATES LLC VS TRI 
HEARING ON MOTION TO/FOR AMEND JUDGMENT ENTERED ON 9/11/2019 
FILED BY DOCTOR'S ASSOCIATES LLC 
* TENTATIVE RULING: * 
 
Plaintiff Doctor’s Associates LLC moves to amend this Court’s judgment on September 11, 2019 

pursuant to Code of Civil Procedure § 473(a)(1) to add an additional subway franchise to the 

judgment. The motion is opposed by Defendant Manoj Tripathi and Defendant Sadhana 

Tripathi, who are in pro per. 

For the following reasons, the motion is denied. 
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As a threshold issue, it is unclear that CCP § 473(a)(1) permits amendment of a judgment. 

Plaintiff has not cited any authority, and the Court is not aware of any, that would permit 

amendment of a judgment under that subsection. To the extent that Plaintiff seeks to amend the 

judgment under subsection (d) of section 473, it is unclear that Plaintiff seeks to remedy a 

clerical error, which is all that is permitted under that subsection.  

The motion seeks to amend the Court’s September 10, 2019 judgment to include franchise no. 

28238, which Plaintiff erroneously believed was no longer operating. This franchise was 

included in the arbitration award and in the March 18, 2019 sister state judgment, but was 

identified in the June 28, 2019 motion as “no longer operating.” 

The issue is whether the omission of franchise 28238 was an error made by the court in 

rendering judgment (and thus a potential judicial error) or an error made in recording the 

judgment rendered by the court (and thus a clerical error). (In re Candelario (1970) 3 Cal.3d 

702, 705 [“Clerical error, however, is to be distinguished from judicial error which cannot be 

corrected by amendment. The distinction between clerical error and judicial error is ‘whether the 

error was made in rendering the judgment, or in recording the judgment rendered.’ (46 

Am.Jur.2d, Judgments, § 202.)”].)  

Plaintiff’s motion seeks to render a different judgment than the Court ordered on September 11, 

2019. As a consequence, it is not cognizable under section 473(d). That Plaintiff was under the 

mistaken belief that franchise 28238 was no longer operating may be unfortunate, but it is not a 

clerical error. As a consequence, Plaintiff is not entitled to amendment under CCP § 473(d). 

 

  

20.  TIME:  9:00   CASE#: MSN20-1045 
CASE NAME: BULL VS BAKER 
HEARING ON PETITION TO/FOR RELEASE OF PROPERTY FROM LIEN FILED 
BY DELYA BULL 
* TENTATIVE RULING: * 
 
The court denies the petition without prejudice due to procedural problems. Initially, the court 
continued the matter so defendant’s small claims case could be heard. It is possible the 
outcome of that hearing will moot this matter by finding that plaintiff does not owe defendant any 
money. Unfortunately, the hearing in the small claims case was continued. 
 
Plaintiff sued this defendant a day before filing this case in action number C20-01376. 
Defendant has filed a cross-complaint in that action. Both C20-01376 and this case address 
whether defendant can enforce his lien.  
 
It appears both parties are attempting to gain an advantage by having different court’s hear 
related issues. If the small claims case does not resolve the underlying issue, the court suggests 
that plaintiff dismiss this lawsuit and proceed in the unlimited case she filed first, C20-01376. 
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21.  TIME:  9:00   CASE#: MSN20-1291 
CASE NAME: MILLER V STATE FARM MUTUAL AUT 
HEARING ON MOTION TO/FOR COMPEL RESPONDENTS RESPONSES TO PTNRS 
DISC REQ, FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE CO. 
* TENTATIVE RULING: * 
 
State Farm’s unopposed motion to compel responses to its first set of form interrogatories and 
document requests is granted.    
 
This matter arises out of an uninsured motorist arbitration. The Discovery Act generally applies 
to such proceedings. See Ins. Code 11580.2(f). The Superior Court has exclusive jurisdiction to 
adjudicate discovery disputes in UM arbitrations. Miranda v. 21st Century Ins. Co. (2004) 117 
Cal.App.4th 913. 
 
State Farm’s request for sanctions in the amount of $923.10 is also granted. Ms. Miller is 
ordered to serve verified responses without objections, produce responsive documents and pay 
the sanctions within 20 days of this hearing. 

 

 

 


